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September 12, 2006 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: David Harrell 
 
RE: STAFF BRIEF:  INDIVIDUALS WITH DISABILITIES EDUCATION 

IMPROVEMENT ACT (IDEA 2004):  DUE PROCESS HEARINGS 
 
 
The workplan for the Legislative Education Study Committee (LESC) for the 2006 interim 
includes a presentation on the issue of due process hearings pursuant to the federal Individuals 
with Disabilities Education Improvement Act (IDEA). 
 
Issues: 
 
The federal IDEA and rules promulgated by the Public Education Department (PED) provide a 
number of recourses for parents of a special needs child who disagree with provisions of the 
Individualized Education Program (IEP) or with some other determination of a school district 
related to special education services for the child.  One of these recourses is a request for a due 
process hearing, an issue that has attracted considerable legislative interest at least since 2004, 
particularly in terms of the length, complexity, and cost of the hearings and the limited amount of 
insurance coverage currently provided to school districts. 
 
During the 2005 interim, the LESC heard an extensive presentation on the topic of due process 
(see Attachment 1), which raised a number of points and identified a number of issues, among 
them: 
 

• that PED defines a due process hearing as a legal action in which a hearing officer makes 
a decision based on the facts and evidence presented; 

 



• that a due process hearing is only one step – and neither the first nor necessarily the last 
step – in the overall process of IDEA-based complaints and appeals, nor is it the only step 
involving significant costs; 

 
• that, over a 10-year period, the number of cases filed has ranged from a low of 16 to a 

high of 38, with the greatest spike between school years 2001-2002 and 2002-2003, with 
an increase from 20 to 38 (nearly 100 percent); 

 
• that the fees for hearing officers have ranged from a low of $1,500 to a high of $31,600; 

 
• that the New Mexico Public Schools Insurance Authority (NMPSIA) is not required to 

offer coverage for due process-related expenses but that, since 1997, NMPSIA has 
voluntarily provided limited reimbursement coverage as a courtesy to its members, 
coverage that, because of increasing costs, has been reduced to $20,000 per occurrence 
with an $80,000 aggregate per school; and 

 
• that any plan to reduce costs or streamline the hearing process must consider the legal 

and constitutional rights of the parties involved. 
 
The presentation during 2005 also identified several changes in law and rule that were expected 
to provide some relief.   
 

• At the federal level: 
 

 an issue resolved during mediation requires a written, legally binding agreement; 
 

 the parties must engage in a “resolution session” prior to a due process hearing; 
 

 with certain exceptions, there is a two-year statute of limitations on filing complaints; 
 

 to find that a school district has denied a student a free, appropriate public education, 
the hearing officer must find a substantial impediment, not “a mere procedural 
technicality”; 

 
 under certain conditions, a court may award attorneys’ fees to a state or local 

educational agency that prevails in the case; and 
 

 a court may reduce attorneys’ fees if it finds that the parents’ attorney unreasonably 
protracts the final resolution. 

 
• At the state level, changes in PED rules eliminated the second-tier administrative review 

of hearing officers’ decisions and allowed each party in a due process hearing one-half 
day to present its case, with the hearing officer having the discretion to extend the time if 
needed. 

 
Recognizing that additional relief measures might be needed, the LESC endorsed and the 2006 
Legislature considered Senate Joint Memorial 3 (Attachment 2), which requested that NMPSIA, 
in collaboration with PED and with school districts, conduct a study to determine the most cost-
effective means of providing school districts with reimbursement coverage for the costs of due 
process hearings and that the study include ways to reduce the costs, frequency, and duration of 
the due process hearings themselves.  The memorial failed, however, and many of the questions 
raised during 2005 remain unanswered. 
 



 3

Nonetheless, there have been a number of developments since the 2005 interim that may have a 
bearing on the issues related to due process hearings. 
 

• Some of them PED has initiated: 
 

 a renewed emphasis upon pre-hearing resolution measures, including complaint 
assistance IEP meetings, facilitated IEP meetings, mediation sessions, and resolutions 
sessions; 

 
 more thorough training for directors of special education, facilitators, mediators, and 

hearing officers; 
 

 development of a manual to standardize the hearing process; 
 

 plans for an employee to focus on dispute resolution; and 
 

 the use of a parent liaison to try to resolve issues earlier in the process. 
 

• At the national level, one closely watched case before the US Supreme Court has decided 
that a parent who prevails in litigation against a school district under IDEA is not entitled 
to recover the costs of experts who assisted with the case.  In Arlington v. Murphy, the 
central question was whether the parents’ entitlement to “attorneys’ fees,” which is 
clearly stated in IDEA, also extends to “expert fees” – in this case, fees of nearly $30,000 
that the parents paid to an educational consultant for her assistance throughout the IDEA 
proceedings.  The court ruled that, because of ambiguity in the statutory language, a 
state’s acceptance of IDEA funds does not obligate the state to reimburse experts’ fees.  
As one legal analysis says, “The main point of the Arlington case is that IDEA’s 
obligations are not binding on schools unless they are expressed in the law with clarity.” 

 
• Finally, back at the state level, questions related to charter schools have arisen.  State law 

requires NMPSIA to insure all charter schools – including those in Albuquerque Public 
Schools (APS), which is the only district not covered by NMPSIA.  At least as early as 
2002, however, NMPSIA has questioned whether charter schools are sufficiently 
cognizant of their responsibilities and liabilities under state and federal law.  Such 
questions may be particularly pertinent in light of the amendments to charter school 
legislation during the 2006 session, which are scheduled to become effective on July 1, 
2007.  Among its provisions, Laws 2006, Chapter 94 makes charter schools fully 
responsible for providing special education: 

 
Each charter school is responsible for identifying, evaluating and 
offering a free appropriate public education to all eligible children who 
are accepted for enrollment in that charter school.  The state-chartered 
charter school, as a local educational agency, shall assume responsibility 
for determining students’ needs for special education and related 
services. 
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Presenters: 
 
For this presentation: 
 

• Mr. Albert Gonzales, Assistant General Counsel, PED, will discuss the department’s 
recent experience with due process hearings and explain PED’s initiatives; 

 
• Ms. Brenda Vigil, Superintendent, Tularosa Municipal Schools, will provide an update 

on her district’s experience with due process hearings; and 
 

• Mr. Sammy Quintana, Executive Director, NMPSIA, and Ms. Julie Garcia, Director, 
Poms & Associates, will discuss NMPSIA’s role and address some of the issues. 

 
 
Questions the committee may wish to consider: 
 
1. To what extent have the changes in IDEA and PED rule relieved the concerns over due 

process hearings? 
 
2. Should statute be amended to require NMPSIA to provide reimbursement coverage for due 

process hearings?  If so, should it be full or partial reimbursement?  What costs might 
NMPSIA expect?  What appropriation amount might be needed?  What conditions should 
be imposed upon school districts?  What provisions or adjustments should be made in 
response to district practice or experience? 

 
3. What other legislative measures should be considered, if any? 
 
4. What changes, if any, have school districts made in response to due process complaints and 

hearings? 
 
5. How many due process claims have involved charter schools? 
 
6. Will the Public Education Commission, as an authorizer of charter schools, be implicated 

in any due process claims involving state-chartered charter schools? 
 
























